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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE No. 17738 Issued to: Larry D. Drum

DECI SI ON OF THE VI CE COVMANDANT ON APPEAL
UNI TED STATES COAST GUARD

2379

Larry D. DRUM

Thi s appeal has been taken in accordance with 46 U.S. C
7702(b) and 46 CFR 5. 30-1.

By order dated 14 Novenber 1983, Adm nistrative Law Judge of
the united States Coast Guard at St. Louis, Mssouri, suspended
Appellant's license for one nonth plus an additional two nonths
remtted on twel ve nonths' probation upon finding himguilty of
negl i gence. The specification found proved alleges that while
serving as Operator aboard the MV DAVI D ESPER under the authority
of the above captioned |icense, Appellant did, on or about 9 My
1983, whil e pushing twelve | oaded coal barges downbound on the GChio
River, fail to navigate his vessel so as to avoid alliding with the
Big Four Railroad Bridge at approxinmately mle 603 on the Chio
Ri ver.

The hearing was held at St. Louis, Mssouri, on 12 July 1983.

At the hearing Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigation Oficer introduced in evidence three
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docunents.

I n defense, Appellant offered in evidence his own testinony
and the testinony of one additional w tness.

At the end of the hearing, the Admnistrative Law Judge
rendered an oral decision in which she concluded that the charge
and specification had been proved and entered an order suspendi ng
Appellant's license for nonth, plus an additional two nonths
remtted on twel ve nonths' probation.

The Decision and Order was served on 22 Novenber 1983. Appeal
was tinely filed on 12 Decenber 1983 and perfected on 27 April
1984.

FI NDI NGS OF FACT

On 9 May 1983 Appel |l ant was serving as Operator of the MV
DAVI D ESPER, acting under the authority of his license, while the
vessel was underway on the Chio River. The MV DAVID ESPER is a
140 foot, 6000 horsepower towboat, and is capable of controlling a
tow consisting of as many as twenty-five barges. On 9 May 1983,

t he vessel was downbound on the Chio River under Appellant's
control with a tow of twelve | aden barges, in a configuration three
wi de and four long, with a total |length of 800 feet and w dth of
105 feet.

On 9 May 1983 the Ohio River was at flood stage. River
currents were running four to five mles per hour. The |ower
Loui svill e gauge readi ng was 55 feet, approximately 45 feet above
normal . The upper Louisville gauge readi ng was between 24 and 26
feet. \WWenever the upper gauge readi ng exceeds 13 feet, the
Louisville Vessel Traffic Service (VTIS) goes into effect. VTS
regul ates traffic on a voluntary basis during high river conditions
in the Louisville area. In addition, VIS wll informvessel
operators of particular river conditions of which they have
know edge, if requested. Appellant did not, however, request any
I nformation regarding river conditions

Appel | ant contacted the Louisville VIS when he was
approxi mately twelve mles above the Big Four Railroad Bridge,
| ocated at Mle 603 of the Ghio River. He again contacted VIS
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approxi mately seven mles above the bridge, and was told to proceed
downriver. He was also inforned that a "no-wake" rule was in
effect approximately five mles above the bridge. The no-wake rule
I s designed to prevent damage to banks, |evees, and ot her nan-nade
structures during high water.

When the MV DAVI D ESPER was approximately five mles above
the bridge, VTS infornmed Appellant that another vessel was fl anking
the Louisville - Portland Canal, and that he should hold back. Upon
being infornmed that the river bel ow was clear, the MV DAVI D ESPER
proceeded, and Appellant attenpted to line the flotilla up to pass
the bridge. However, in the vicinity of Towhead |sland, a strong
draft set the stern of the vessel out into the river.

Once he realized that the stern was being set into the river,
Appel l ant attenpted to take corrective action. At the hearing, he
testified that he could not use full power to regain control of the
t ow because of the no-wake rule, and because he was concerned t hat
he would allide with a barge fleet noored al ong Towhead | sl and.
After com ng ahead on his starboard engine, he realized that he
woul d be unable to nmake the bridge. He then put his engines full
astern. Unfortunately, these corrective neasures were to no avail,
and the tow allided with the bridge.

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the
Adm ni strative Law Judge. Appellant contends that:

1. The Coast Guard has no authority to revoke or suspend a
mariner's |license for negligence;

2. The Adm nistrative Law Judge inproperly applied the
presunpti on of negligence arising fromcases of allision;

3. Appellant successfully rebutted the presunption of
negl i gence;

4. Any m stake on Appellant's part was an error of judgnent
and no t negligence;
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5. The sanction i nposed was too harsh.

appearance: Frank J. Dantone, Esg., Henderson, Duke, and Dant one,
G eenville, Mssissippi.

OPI NI ON

Appel | ant argues that the Coast Guard has no authority to
revoke or suspend a mariner's |icense for negligence, relying upon
46 U. S.C. 239(b) [now contained in 46 U S.C. 77703]. | do not
agr ee.

At the tinme of this proceeding, the Coast Guard's authority
for license revocation and suspension was contained in 46 U S. C
239(g), not section 239(b). Section 239(g) explicitly includes

negl i gence as a ground for revocati on or suspension. See
Appeal decision No. 2167 (JONES); Dietze v. Siler, 414

F. Supp. 1105, 1109-1110 (E.D. la. 1976). See al so Wods V.

United States, 681 F.2d 988 (5th Gr. 1982). Therefore, the
Coast Guard does have the authority to revoke or suspend
Appel lant's |icense for negligence.

Appel | ant argues that the Adm nistrative Law Judge inproperly
applied a presunption of negligence arising fromthe allision.
Specifically, Appellant argues that application of the presunption,
which clearly arises in civil cases for damages resulting from an
allision, should not be applied in a Coast Guard suspensi on and
revocati on proceedi ng because such proceedi ngs are
“quasi-crimnal". Appellant also argues that the presunption
| nperm ssibly shifts the burden of proof to the respondent and
conpels himto testify, in violation of his right to due process.
| conclude, however, that the presunption of negligence was
properly applied by the Adm nistrative Law Judge.

On 9 May 1983 the MV DAVI D ESPER, operated by Appel |l ant,
allided with the Big Four Railroad Bridge at mle 603 of the Onhio
River. Wen a vessel strikes a fixed object, a rebuttable
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presunption of negligence is created. See The Oregon, 158
U S 186, 193 (1894); Brown & Root Marine Operators, Inc, v.

Zapata O fshore Co., 377 F.2d 724, 726 (5th Cr. 1967). The
rational for this presunption is sinple: prudently navigated
vessels do not in the normal course of events strike fixed objects.

See, e.g., Patterson Ol Termnals, Inc. v. The Port

Covi ngton, 109 F. Supp. 953, 954 (E. D.Pa. 1952), aff'd, 238
F.2d 694 (3rd Cir. 1953); Appeal Decision Nos. 2367 (SPENCER)

and 2284 (BRAHN).

This presunption has been, and will continue to be, applied in
Deci si ons on Appeal. See, e.g., Appeal Decision Nos.
2367 (SPENCER), 2284 (BRAHN), and 2173 (PIERCE). See

al so Wods v. United States, 681 F.2d 988 (5th GCr. 1982).

The rationale for the application of the presunption in civil
actions for damages is equally applicable in suspension and
revocation proceedings. Contrary to Appellant's assertions, these
proceedi ngs have never been construed as crimnal or
"quasi-crimnal". See, e.g., Appeal Decision Nos. 2167

(JONES), and 1931 (POLLARD). Rat her,

[t] he suspension and revocation proceedi ngs are renedi al and
not penal in nature because they are intended to maintain
standards of conpetence and conduct essential to [pronoting]
the safety of |life and property at sea by insuring that the
| i censed or certificated persons continue to be qualified to
carry out their duties and responsibilities.

46 CFR 5.01-20. Application of the presunption of negligence
arising out of an allision is fully consistent with the
safety-oriented nature of these proceedi ngs.

Nei t her does the application of the presunption inpermssibly
shift the burden of proof. The burden of proof in suspension and
revocati on proceedi ngs al ways remains on the Coast Guard. 46 CFR
5.20-77; Appeal Decision No. 2294 (TITTONIS). However, the

presunption arising fromthe fact of allision establishes a prina

facie case of negligence. Once this prima facie case
I s established, the respondent has the burden of going forward with
sufficient evidence to rebut the presunption. |In the absence of
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appropriate rebuttal evidence, the presunption is sufficient to
satisfy the Coast Guard's burden of proof. See Appeal
Deci sion Nos. 2266 (BRENNER), and 2264 ( McKNI GHT).

The application of this presunption does not, as Appell ant
contends, conpel himto testify in violation of 46 CFR 5. 20-455.

After the Coast Guard establishes its prima facie case, a

party charged is still privileged not to personally testify.

See Appeal Decision Nos. 2279 (LEWS) and 2174

(TINGLEY). Although failure to rebut the presunption wll

inevitably result in the resolution of the case against him a

respondent may offer evidence other than his own testinony to do so.
Thus, the Adm nistrative Law Judge properly applied the

presunption of negligence agai nst Appell ant.

Appel | ant argues that, even if the presunption of negligence
was properly invoked by the Adm nistrative Law Judge, it was
adequately rebutted by evidence show ng that Appellant acted
prudently. | do not agree.

The standard for rebutting the presunption of negligence
arising froman allision was set out in Patterson G| Term nals,
Inc. v. The Port Covington, 209 F. Supp. 953 (E.D. Pa. 1952),
aff'd, 208 F.2d 694 (3d Cr. 1953), where the court held that:

The common sense behind the rule nmakes the burden a heavy one.
Such accidents sinply do not occur in the ordinary course of

t hi ngs unl ess the vessel has been m smanaged in sone way. It
I's not sufficient for the respondent to produce w tnesses who
testify that as soon as the danger becane apparent everything
possi bl e was done to avoid an accident. The question renains,
How then did the collision occur? The answer nust be that, in
spite of the testinony of the w tnesses, what was done was too
little or too late or, if not, then the vessel was at fault
for being in a position in which an unavoi dable collision
woul d occur.

The only escape fromthe logic of the rule and the only way in
whi ch the respondent can neet the burden is by proof of the
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I ntervention of sone occurrence which could not have been
foreseen or guarded agai nst by the ordinary exertion of human
skill and prudence - not necessarily an act of God, but at

| east an unforeseeabl e and uncontrol | abl e event.

ld. at 954. See al so Appeal Decision Nos. 2284
(BRAHN), and 2173 (PIERCE). The evidence clearly

denonstrates that Appellant did not satisfy this burden; rather, it
supports a finding of negligence.

Appel l ant's testinony shows that none of the conditions he
encountered were unforeseeable. Indeed, he was, or should have
been, fully aware of those conditions. He knew that the Chio R ver
was at an extrene flood stage. He know that there was an unusually
fast current of 4-5 mles per hour, yet he proceeded downriver wth
bare steerageway. Wen he reported in to the Knoxville VTS, he
knew t hat he could request information on river conditions in the
vicinity of the Big Four Railroad Bridge, yet he failed to do so.

Appel lant testified that he |l ost control of his vessel because
of an unexpectedly severe draft in the vicinity of the bridge, and
that his ability to regain control and pass through the bridge was
constrai ned by a noored barge fleet and by the existence of a
no-wake rule. He testified, however, that he knew of the existence
of the draft, that it began when the river reached a hei ght of
14-15 feet, and that it increased in severity as the river rose.

At the tinme of the incident, the gauge read 26 feet. He knew of
t he permanently noored barge fleet.

Appel | ant al so knew of the existence of the no-wake rule. He
essentially testified that he believed that the rule prohibited him
from usi ng enough power to maintain nore than bare steerageway. As
the Adm nistrative Law Judge hel d:

[ A no-wake regul ati on] does not elimnate the operator's

responsibility for the safe navigation of his vessel. An
operator in a "no-wake" zone should go as sl ow as possible
while still maintaining the safe operation of the vessel.

This, of course, would not excuse an under powered towboat for
the size tow it was noving for going full throttle through a
"no-wake" zone on the theory it was needed to naintain the
saf e navigation of the vessel.
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Even if Appellant's belief regarding the effect of the no-wake

rule was correct, however, it would not support his argunent that
he was not negligent in alliding wwth the bridge. As stated above,
both the severity of the river conditions, and the existence of the
rule, were or should have been known to himprior to his transit.

As a |icensed operator, Appellant is responsible for
ascertaining that his vessel can safely traverse the planned route.
Thi s includes knowl edge of the handling characteristics of his tow,
and of the state of currents and bank suctions, clearance from
obstructions, and the availability of navigational aids. See,
e.g., Appeal Decision Nos. 2367 (SPENCER), 2284 (BRAHN),

and 2264 (McKNIGHT). Appellant's failure to do so resulted in

the allision. Therefore, the Admnistrative Law Judge's finding
that the evidence offered by the Appellant was i nadequate to rebut

the Coast Guard's prima facie case of negligence wll not
be di sturbed.

Y

Appel | ant argues that any m stake on his part that caused the
allision was nerely an error in judgenent, and not negligence. This
argunent is without nerit.

Although it is true that nere error of judgenent is not
negl i gence, error of judgenent is distinguishable from
negl i gence. On an occasion when an individual is placed in a
position, not of his own maki ng, where he nust choose between
two apparently reasonable alternatives, and the individual
responds in a reasonabl e fashion using prudent judgenent in
choosing al alternative that hindsight shows was a poor choice
under the circunstances, he is not negligent.

Appeal Decision No. 2325 (PAYNE). As noted above, however,

Appel lant was in a position of his own naking. The conditions his

vessel experienced could have been foreseen through the exercise of

reasonabl e care, and his failure to do so cannot be excused as an

error in judgnent.
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Appel | ant argues that the sanction inposed by the
adm ni strative Law Judge was too harsh. However, the order in a
particular case is peculiarly within the discretion of the

Adm ni strative Law Judge, and wll not be disturbed on appeal
absent special circunstances. See Appeal Decision No. 2344
(KOHAJDA). | do not find any special circunstance that would

warrant nodification of the sanction.

CONCLUSI ON

There is substantial evidence of a reliable and probative
character to support the findings of the Adm nistrative Law Judge.
The hearing was conducted in accordance with the requirenents of
appl i cabl e regul ati ons.

ORDER

The order of the Adm nistrative Law Judge dated at St. Louis,
M ssouri, on 14 Novenber 1983 is AFFI RVED.

B. L. STABILE
Vice Admral, U S. Coast Guard
VI CE COVVANDANT

Si gned at Washington, D.C. this 8th day of February, 1985.
*x*%x*  END OF DECI SI ON NO. 2379 ***x*

Top
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